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MEMORANDUM
To: ES&A Clients and Friends
From: Anna Elento-Sneed, Esq.
Trisha Gibo, Esq.
Date: 12/19/2017
Subject: Changes in National Labor Relations Board Policy

The National Labor Relations Board (“NLRB” or the “Board”), and its recent Republican majority, has
begun the long-anticipated overturning of Obama-era rulings and decisions. For employers, this means a
return to more employer-friendly Board policies with respect to joint employer status, legality of employer
policies and the employer’s duty to bargain.

Joint Employment Test. Hy-Brand' is the first of the NLRB cases that overturns the controversial
Browning-Ferris decision,” which notoriously expanded the test for determining joint employer status. In
Browning-Ferris, the Board held that employers and staffing agencies could be joint employers based on
indirect control over employment and a mere reservation of right to exercise such control. Under Hy-Brand,
the joint employer test returns to the “direct and immediate” control standard which requires actual joint
exercise of direct and immediate control over the essential terms of employment to find joint employer
status.

Employee Handbook Policies. The Boeing Company’ case overturns the Board’s recent and liberal
interpretation of the standard regarding legality of company policies set forth in Lutheran Heritage.” Under
Lutheran Heritage, a Company policy was illegal if employees could “reasonably construe” the policy to
interfere with the employee’s right to engage in protected, concerted activity. In the Obama-era, Lutheran
Heritage standard was interpreted to invalidate various neutral employer policies — most notably as it related
to constraints on employee use of social media and electronic communications in the workplace.

In contrast, the decision in The Boeing Company takes a real-world approach to analysis of company
policies, in which the NLRB considers and balances the impact of a rule on employees’ rights to engage in
protected, concerted activity and the employer’s legitimate business interest in having such a rule.

Employer’s Duty to Bargain with Union. Similarly, the Board issued its decision in Raytheon,” which
reverses a 2016 Obama-era decision which required employers to bargain over unilateral changes to any
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employment conditions, as a mandatory subject of bargaining, even if similar changes were made in the
past. Atthe time, DuPont® was widely criticized for overturning 50-year-old Board precedent. In Raytheon,
the Board reinstates long standing policy which eliminates the employer’s duty to bargain over unilateral
changes to employment conditions, if the “change” is consistent with the company’s past practice.

The Board has already taken additional steps to overturn other Obama-era decisions and rulings and will
no doubt continue to do so through 2018. The changes provide some needed stability for employers and
will continue to change the landscape of labor law.
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